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From the Professional  
Development Advisor

Simone Baxter

The rules for  
affidavits
Recently, several Justices of the Peace 
have been presented with documents 
described as being an affidavit. Some of 
these documents have not met the legal 
requirements prescribed by the Oaths and 
Declarations Act 1957. It is important that 
we stay up to date with legislation and the 
rules around the documents we are ad-
ministering. 

What is an affidavit?
An affidavit is a written, signed and witnessed 
statement made under oath or affirmation. The 
most common purpose of an affidavit in New Zea-
land is for legal proceedings in court.  A deponent 
has the option to supply a written affidavit to the 
court rather than appearing in person and giving 
their evidence orally. For example, a police officer 
may provide an affidavit to support a prosecutor in 
a criminal case. Couples applying for a dissolution 
complete an affidavit as their application to be 
provided to the court. 

In New Zealand the form, content, purpose, and 
rules for submission and filing of affidavits are 
prescribed by legislation. New Zealand legislation 
anticipates or requires affidavits to comply with 
the District Court Rules, the Family Court Rules, 
the High Court Rules and/or the legislated rules of 
the relevant tribunal or judicial body.

Overseas, affidavits have a wider range of use. 
In other countries affidavits, called statements of 
truth or affidavits of truth, are commonly used for 

making a statement or declaring something as 
true outside the court. Generally, these documents 
do not comply with the requirements for an affi-
davit in New Zealand and therefore are not recog-
nised as one here. 

What are the legislated requirements 
for an affidavit?
The basic requirements outlined in legislation 
(District Court Rules 2014 9.66) indicate that an 
affidavit must:
• be expressed in the first person
• state the deponent’s full name, occupation, and 

usual place of residence
• be signed or authenticated by the deponent
• be witnessed and signed by an authorised 

person, confirming the date, place of swearing/
affirming and the qualification authorising them 
to take the affidavit

• be initialled on all pages excluding the jurat page 
• be single-sided if required for the Family Court.
The Citizens Advice Bureau provides the following 
instructions: “An affidavit must include your full 
name, occupation and address. If you are using 
this in court, you must put all of the evidence in 
writing – and you have to write it in first person 
(e g, “I did this”, “They told me that”). It must be 
signed in front of the person who will take your 
oath or witness your affirmation. You also need to 
initial any pages that you have not signed.”
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Using stickers  
instead of stamps

Detailed information on affidavits can be found in 
the Ministerial Manual.

What if the document doesn’t meet 
the requirements of an affidavit?
As your manual states: “If you doubt that you 
have the authority to do the task, remember that 
your basic statutory authority is to take affida-
vits and statutory declarations under the Oaths 
and Declarations Act 1957.” If you have genuine 
doubts about the legality or propriety of the doc-
ument or task requested, it may be appropriate 
to decline to administer the document.  However, 
before you decline the document, it is a good 
idea to clarify the circumstances to ensure you 
have a genuine reason for declining. It can help to 
go over the following questions with the client.

What is the purpose of the affidavit?

What requirements does the affidavit meet/not 
meet?

What jurisdiction do I have to sign this document?

Is the document a foreign affidavit?

Remember, as a Justice of the Peace you cannot 
give legal advice. If you are unsure about a docu-
ment and it does not meet the legal requirements 
for an affidavit, you can suggest that the client 
seeks legal advice from a lawyer or Community 
Law. Justices of the Peace are not trained in all 
areas of the law and you can only administer doc-
uments within the authorised jurisdiction. It may 
be more appropriate for the client to complete 
their document with a solicitor or with a registrar 
at the court. 

What are the ramifications of signing 
a document that does not meet the 
affidavit requirements? 
If the document does not meet the legislative 
requirements for an affidavit, entitling the docu-
ment “affidavit” has little legislative effect in New 
Zealand. This will result in the client being left 
with a document of little practical value that might 
have cost them money and time.

If you have signed a document that does not 
meet the prescribed requirements and it is sub-
mitted to the court, it will likely be rejected for 
filing. This will inconvenience the client and could 

in turn delay or hinder a court case.

If the document is intended for another New Zea-
land organisation and the agency’s requirements 
or expectations are not met, they will likely reject 
the document. There is no value in an affidavit 
that does not meet the required standard.

There will be circumstances when a client wishes 
to provide these documents to individual people 
such as the Prime Minister or Governor-General. 
They are entitled to do this, subject to any laws 
relating to harmful communications and threats, 
but this will be considered the equivalent to a 
member of the public writing a letter. The use of 
the word “affidavit” does not give the document 
any more authority than a standard letter. 

Are you using your own stickers on docu-
ments when your stamp does not match 
what needs to be recorded? Stickers are 
often considered to be a non-permanent 
option: it is important that you are using safe 
techniques to ensure that your sticker is not 
removed from one document and added to 
another. Here are some pointers to help you.

1 Avoid removable stickers and opt for a per-
manent option. This will help ensure that 
your sticker is not easily removed from one 
document and added to another.

2 When you complete the sticker, consider 
signing in a way that ensures your signa-
ture is both on the sticker and the page of 
the document. That way if it is removed it 
will be harder to replicate the missing por-
tion of your signature.

3 Treat your printed stickers like your stamp. 
Make sure you are not leaving extra stick-
ers lying around that could be easily mis-
placed or misused.

4 Remember that you do not need to have a 
sticker or a stamp, you can hand-write the 
declaration on the document. 
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We were extremely fortunate to have our Judicial Studies Practicum in August the week before the 
country went into Alert Level 4 lockdown. Twenty-two Justices of the Peace training to become Judicial 
Justices attended a two-day practical training in Wellington with Judge Barbara Morris and a selection 
of current Judicial Justices. As part of the programme, we visited the Supreme Court for a tour. It was 
fascinating to hear about the design of the building and how the processes differ from that of the Dis-
trict Court. The Supreme Court is open to the public - if you find yourself in Wellington with some spare 
time, consider a visit to this important building (open 9am-5pm weekdays).

Judicial Studies Course 2021

Judicial Studies Practicum 2021 participants visit the Supreme Court.  PICTURE: Lyn Eden

Are SuperGold cards a Primary Identification?
What is a Primary  
Identification?
A Primary Identification is an 
official document that proves 
your identity. 

Not all forms of identifica-
tion fall into the category of 
primary. This does not mean 
they are not valid forms of identification, it just 
means there will be some circumstances when 
restrictions on their use will be in place.

SuperGold or Gold cards are not classed as a 
form of Primary Identification. As per the Super-
Gold government website, a SuperGold card is 
not intended to be used as a form of identifica-
tion. A card holder can get their photo added on 
to their card through the AA to use as a form of 
photo identification. However, unlike a passport 
or driver licence the card will not be considered 
as an official identification.

This means that some agencies 
will require a secondary form of 
identification  if you are using 
your SuperGold card.

Can a SuperGold card  
be used as a form of  
identification when you are 
administering documents?

As there is no legislation strictly requiring you to 
see a form of identification (except in cases of 
AML) it is acceptable to use a SuperGold card if 
you are taking reasonable steps to satisfy your-
self that the identity of the client is the person 
named in the document.

As a SuperGold card is not a Primary Identifica-
tion, if a document requires proof of identity, you 
need to confirm that a SuperGold card will be 
accepted as a form of identity by the receiving 
agency.
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With the Epidemic Preparedness Immedi-
ate Modification Order in place, allowing 
Justices of the Peace to administer doc-
uments via audio or audio-visual means, 
some have asked if documents can be 
signed using an electronic or digital sig-
nature.

What is an electronic or digital 
signature?
In basic terms, an electronic signature is 
just a signature in electronic form. Rather 
than using pen and paper, the signatory 
signs the document using a computer or 
electronic device. This can be done by 
inserting a signature to the document or 
including wording to the effect  of “this 
document has been authenticated elec-
tronically by [name]”. 

Digital signatures are a form of electronic 
signatures that are more complex. They 
use algorithms, certificate authorities 
(CAs) and trust service providers (TSPs) 
to embed coding to signify that the doc-
ument has been signed by a particular 
person. This process is done via special-
ised programmes such as DocuSign or 
Adobe Sign.

What does legislation say?
There are no specific instructions on this 
in the Oaths and Declarations Act, Dis-
trict Court Rules or the Epidemic Prepar-
edness Modification Order. To answer 
this question, we need to investigate 
further. 

The Contract and Commercial Law Act 
2017 addresses the legal requirements 
for signatures. Within this Act section 226 
and section 227 address the use of elec-
tronic signatures. From these sections 
we can see that there are certain require-
ments that must be met for a signature 
on a document.

226 Legal requirement for signature

(1) A legal requirement for a signature other than a 
witness’s signature is met by means of an electronic 
signature if the electronic signature —

(a) adequately identifies the signatory and adequately 
indicates the signatory’s approval of the information 
to which the signature relates; and

(b) is as reliable as is appropriate given the purpose 
for which, and the circumstances in which, the signa-
ture is required.

(2) However, a legal requirement for a signature that 
relates to information legally required to be given to 
a person is met by means of an electronic signature 
only if that person consents to receiving the electron-
ic signature.

227 Legal requirement that signature or seal be 
witnessed

(1) A legal requirement for a signature or a seal to be 
witnessed is met by means of a witness’s electronic 
signature if —

(a) in the case of the witnessing of a signature, the 
signature to be witnessed is an electronic signature 
that complies with section 226; and

(b) in the case of the witnessing of a signature or a 
seal, the electronic signature of the witness —

(i) adequately identifies the witness and adequately 
indicates that the signature or seal has been wit-
nessed; and

(ii) is as reliable as is appropriate given the purpose 
for which, and the circumstances in which, the wit-
ness’s signature is required.

(2) However, a legal requirement for a signature or 
seal to be witnessed, if that signature or seal relates 
to information legally required to be given to a person, 
is met by means of a witness’s electronic signature 
only if that person consents to receiving the witness’s 
electronic signature.

 What’s the deal with electronic 
and digital signatures?
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In general, under New Zealand law the position is that the 
legal requirement for a signature is met by an electronic signa-
ture, provided that it:
1 Identifies the signatory
2 Indicates the signatory’s approval of the information in the 

document
3 Is reliable and appropriate for the circumstance that the 

signature is required
And most importantly:
4 The person or agency receiving the document consents to 

receiving the document with an electronic signature.
Remember to include your name when signing. This is a re-
quirement under section 5.9(b) of the District Court Act.

Does this legislation apply to all documents?
Now that we have established that there are provisions for 
electronic signatures, we need to establish if these provisions 
apply to the tasks that Justices of the Peace provide. Accord-
ing to section 218(1), subpart 3 of the Act applies to every 
enactment that is part of the law of New Zealand. However, 
there are some exclusions (section 218(2)). These exclusions 
are listed in Part 3 of Schedule 5.

Although we can see that sections 
226 and 227 enable electronic signa-
tures to be used in some cases, this 
does not apply to many of the doc-
uments that a Justice of the Peace 
administers. According to Schedule 5 
Part 3 of the Contract and Commer-
cial Law Act 2017, documents given 
under oath or affirmation such as af-
fidavits or statutory declarations are 
excluded from this legislation, along 
with powers of attorney and wills.

What documents does this 
Act apply to?
There are a variety of documents to 
which this section does apply. Many 
of these documents are not admin-
istered by a Justice of the Peace. 
However, any document that is not 
legislative may allow for digital signa-
tures. For example, certified docu-
ments do not fall under legislation - if 
the receiving agency consents to the 
use of electronic signatures, you may 
be able to certify these electronically. 
 

What are the risks of using 
an electronic signature?

When you elec-
tronically sign a 
document there 
is a greater risk of 
an alteration being 
made to the doc-
ument after it has 

been signed. Although not impos-
sible, it is harder to alter a printed 
document. When you digitally sign 
a document, you eliminate the need 
to have a document printed before 
being signed. 
This also brings a greater risk of 
fraud. Replication of an electronic 
signature or “lifting” an electronic 
signature to use on other documents 
is easier than copying a pen and 
paper signature. 
By storing a signature on an elec-
tronic device, you are also exposed 

Schedule 5 Part 3: Descriptions of provisions 
of enactments
Provisions of enactments that relate to the following:
(a) notices that are required to be given to the public:
(b) information that is required to be given in writing either 
in person or by registered post:
(c) notices that are required to be attached to any thing or 
left or displayed in any place:
(d) affidavits, statutory declarations, or other documents 
given on oath or affirmation:
(e) powers of attorney or enduring powers of attorney:
(f) wills, codicils, or other testamentary instruments:
(g) negotiable instruments:
(h) bills of lading:
(i) requirements to produce or serve a warrant or other doc-
ument that authorises —
(i) entry on premises; or
(ii) the search of any person, place, or thing; or
(iii) the seizure of any thing:
(j) information required in respect of any goods or services 
by a consumer information standard or a product safety 
standard or a services safety standard prescribed under the 
Fair Trading Act 1986.
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The Anti-Money Laundering 
and Countering Financing of 
Terrorism Act 2009 (referred 
to as AML-CFT) requires New 
Zealand agencies to detect 
and deter money-laundering 
and terrorism financing. One 
aspect of the requirement is 
for agencies to perform due 
diligence to verify their client’s 
identity.
Agencies who are legally 
required to verify their client’s 
identity recognise Justices of 
the Peace as a trusted group 
to assist with the verification 
process. When you certify a 
copy of a client’s identification 
for AML-CTF purposes, you 
must be able to compare the 
person to the image on the 
identification document and 
verify that it represents their 
true likeness.
In general, there is no pre-
scribed wording that must 
be used. However, you must 
pay careful attention to the 
requirements of the agency 
to ensure that their expecta-
tion is met. If the agency has 
provided particular wording 
for the certification statement, 
you must use that wording.
At right is an example of a 
correct certification. 

All certified copies must include the date, name, occupation and signature 
of the person certifying the document and be presented within 3 months of 
certification. The trusted referee must sight the original documentary identifi-
cation, and make a statement to the effect that the documents provided are 
a true copy and represent the identity of the named individual.
A trusted referee may be 
one of the following:
• Justice of the Peace
• Registered Medical 

Doctor
• Member of Parliament
• Notary Public
• A member of the Police
• NZ Honorary Consul
• Lawyer
• Registered Chartered 

Accountant

The trusted referee must 
NOT be:
• related to the customer, 

e.g. a trusted referee 
cannot be their parent, 
child, brother, sister, 
aunt, uncle or cousin

• the spouse or partner of the customer
• a person who lives at the same address as the customer
• A person involved in the transaction or business requiring the certification

Certifying identification documents for  
AML-CFT requirements

to the risk of that signature being accessed by 
a third party. This could apply to a client whose 
electronic signature is added to a document by 
someone else and presented to a Justice without 
their knowledge.
Without witnessing someone physically sign the 
document, you are less likely to be able to verify 
that the person signing is using their own signa-
ture. 
If the receiving agency is not familiar with elec-
tronic signatures or does not accept documents 
signed in this manner, documents signed elec-
tronically (without checking with the agency first) 
could be declined by the agency. 

What does this mean for JPs?
Best practice is to continue physically signing 
documents. Any document that is not otherwise 
legislated may be accepted with an electronic 
signature. However, unless you have confirma-
tion from the receiving agency, or the document 
explicitly states that an electronic signature can 
be used, you must physically sign the document. 
Signing the document in any other manner may 
result in the document being rejected and the 
client being inconvenienced. 
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Epidemic Preparedness (COVID-19) Notice

What tasks can be undertaken using audio-visual 
communications such as Skype or Zoom?

Contact tracing sign-in options

There are a number of tasks which 
can be undertaken by audio-visual 
means.  They are likely to take 
longer than what would normally be 
expected for a similar document in 
a face-to-face interaction.  They are 
also reliant on the Justice and the 
client having suitable safe access 

to systems such as:
• a device with a camera, micro-

phone and speaker – computer, 
laptop, tablet or mobile phone

• a printer
• a scanner or device capable of 

creating an image

• software to facilitate the scanned/
photographed document being 
converted into a PDF – to min-
imise the opportunity for alter-
ation of the document after it has 
been returned to the client.

Just like when you visit a business, if you have mem-
bers of the public visiting your residence for Justice of 
the Peace purposes, you should have the ability to re-
cord who was there and when they visited. There are a 
few options for how you can do this, which are outlined 
below.

QR code
Having a QR code poster that can be scanned via the 
COVID-19 tracing app makes it easy for clients to keep 
track of where they have been. You can create a QR 
code poster online at https://qrform.tracing.covid19.govt.
nz/. You will need to provide the address of the location 
at which the poster will be displayed, along with your 
contact details. Once you have created your poster you 
will need to print it to display at the entrance for scan-
ning on entry.
Posters do not have to be printed in colour – the code 
will still be readable in a black and white format.
You do not need to have a QR poster - this is just a sug-
gestion. Please note that some clients may not have the 
COVID-19 tracer app so you will require an alternative 
method for contact tracing.

Physical or digital register 
If you don’t have a QR code or a client is unable to scan 
the QR code you have, you can record their visit by 
noting their details on a paper or digital register. This is 
different to your logbook. It is recommended that your 

records include the person’s full name, phone num-
ber, and the date and time they have visited. Ensure 
that you keep these records safe and out of the view 
of others to protect your clients’ privacy. Remember to 
only use the information they provide for contact tracing 
purposes. 
When you direct a client to sign in using the QR code 
or by providing their contact details for your register, 
explain to them that you are recording the information 
for tracing purposes only and that should it be required, 
accurate record-keeping can make contract tracing fast-
er, helping to slow the spread of the virus.
The record should be completely destroyed after one 
month, as it will no longer be of any practical use to 
trace visitors.

In September 2021, the Government renewed the Epidemic Preparedness (COVID-19) Notice 2020. 
This means that the temporary changes to the Oaths and Declarations Act 1957 outlined in the Epi-
demic Preparedness (Oaths and Declarations Act 1957) Immediate Modification Order 2020 are still in 
force. Justices of the Peace are still able to meet clients using audio-visual/audio only means such as 
Skype, Zoom or telephone to administer statutory declarations and affidavits.



12 EDUCATION – OCTOBER 2021

A short-term modification of the Oaths and Declarations Act allows for statutory declarations and affidavits to be 
taken when the person is not standing before the administrator. The preferred method is via audio-visual means, 
but where this is not possible an audio-only declaration may be taken.

When administering documents in this way, it is always important 
to ensure that the receiving agency will accept the document being 
completed in this way.
This suggested method may not suit every situation. You will need to assess each task  
individually and decide on the most appropriate action.

FAQs
Will I have to provide my email address to a caller 
who wants a document handled electronically?
Yes, you will have to supply an email address for 
documents to be sent to and from which you will return 
the signed copy.  You may choose to set up a sepa-
rate email address with your provider to protect your 
personal email address.
Do I need video capability to carry out this task?
Although the modification order allows authorised per-
sons to take affidavits and statutory declarations using 
audio means (such as a telephone) it is recommended 
that you use audio-visual means (such as Skype or 
Zoom) wherever possible because they provide clear-
er communication between you and your client. Where 
this is not possible an audio-only declaration may be 
taken.

Essential tips to remember
Check the receiving agency is aware of this method 
and will accept it.
Ensure you have noted on the document that the stat-
utory declaration, affidavit, or certification was com-
pleted online via audio-visual or audio means.
Once you have completed the task required by the 
client, it is their responsibility to send the document on 
to the agency.
Confirm what the client is sending you and how many 
pages you will receive when the appointment is made. 
If you do not feel comfortable administering documents 
in this way, or do not have the appropriate equipment 
to do so, advise the client on how to find another Jus-
tice of the Peace who can help.

• If possible, request the client 
emails you a copy of the docu-
ments before the video call so 
you can check the documents 
and familiarise yourself with 
what needs to be done.

• If using video-conferencing, 
agree on a form of video-con-
ferencing with the client. You 
must both be able to access 
the same video-conferencing 
programme. 

• Ensure that you can see and 
hear (if using video) the client 
and that the client can clearly 
see and hear you. 

• Confirm that the client is in an 
appropriate private space and 
ask them to identify if someone 
is in the room with them. 

• Take steps to identify the client, 
such as by asking them ques-
tions or having them hold iden-

tification up to the camera. 
• Confirm that the client has the 

declaration/affidavit before 
them. 

• Ask the client the usual ques-
tions, such as confirming that 
the document belongs to them 
and their knowledge of what is 
written in the document. 

• Take the client’s oath/affirma-
tion/declaration. 

• Ask the client to sign the docu-
ment in the correct space. 

• Have the signed document 
emailed to you immediately by 
the client. 

• Confirm that the document you 
have received is the correct 
document. 

• Print the document and com-
plete the jurat/attestation. 
Specify that you took the oath/ 

affirmation/declaration via vid-
eo-conference. 

• Scan the document and ensure 
the document is in PDF format. 

• Email the document to the 
client, being careful to send the 
document to the correct ad-
dress. It is the client’s responsi-
bility to send the document on 
to the agency.

• Confirm that the client received 
the completed document from 
you. 

• Delete any electronic copies in 
your email box, computer files, 
phone files and destroy the 
physical copy. 

• Make a note in your logbook 
that you took the decla-
ration/ affidavit by video- 
conference/ telephone in 
accordance with temporary 
COVID-19 legislation.  

How do you administer a statutory declaration or affidavit online?


